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in federal or state custody and did not
appear through no fault of the alien.

(iv) A motion to reopen exclusion
hearings on the basis that the Immi-
gration Judge improperly entered an
order of exclusion in absentia must be
supported by evidence that the alien
had reasonable cause for his failure to
appear.

[52 FR 2936, Jan. 29, 1987, as amended at 55
FR 30680, July 27, 1990. Redesignated at 57 FR
11571, Apr. 6, 1992, as amended at 60 FR 34089,
June 30, 1995; 61 FR 18908, Apr. 29, 1996; 61 FR
19976, May 3, 1996; 61 FR 21228, May 9, 1996]

§ 3.24 Fees pertaining to matters with-
in the jurisdiction of the Immigra-
tion Judge.

Unless waived by the Immigration
Judge, any fee pertaining to a matter
within the jurisdiction of the Immigra-
tion Judge shall be remitted in accord-
ance with the provisions of § 103.7 of
this chapter. Any such fee may be
waived by the Immigration Judge upon
a showing that the respondent/appli-
cant is incapable of paying the fees be-
cause of indigency. A properly executed
affidavit or unsworn declaration made
pursuant to 28 U.S.C. 1746 by the re-
spondent/applicant must accompany
the request for waiver of fees and shall
substantiate the indigency of the re-
spondent/application.

[61 FR 18908, Apr. 29, 1996]

§ 3.25 Waiver of presence of the par-
ties.

(a) Good cause shown. The Immigra-
tion Judge may, for good cause, waive
the presence of a respondent/applicant
at the hearing when the alien is rep-
resented or when the alien is a minor
child at least one of whose parents or
whose legal guardian is present. In ad-
dition, in absentia hearings may be held
pursuant to sections 1252(b) and
1252b(c) of title 8, United States Code
with or without representation.

(b) Stipulated request for order; waiver
of hearing. Notwithstanding any other
provision of this chapter, upon the
written request of the respondent/ap-
plicant and upon concurrence of the
government, the Immigration Judge
may conduct hearings in the absence of
the parties and enter an order of depor-
tation or exclusion on the written
record if the Immigration Judge deter-

mines, upon a review of the charging
document, stipulation document, and
supporting documents, if any, that a
represented respondent/applicant vol-
untarily, knowingly, and intelligently
entered into a stipulated request for an
order of deportation or exclusion. The
stipulation document shall include:

(1) An admission that all factual alle-
gations contained in the charging doc-
ument are true and correct as written;

(2) A concession of deportability or
excludability as charged;

(3) A statement that the respondent/
applicant makes no application for re-
lief from deportation or exclusion, in-
cluding, but not limited to, voluntary
departure, asylum, adjustment of sta-
tus, registry, de novo review of a ter-
mination of conditional resident sta-
tus, de novo review of a denial or rev-
ocation of temporary protected status,
relief under 8 U.S.C. 1182(c), suspension
of deportation, or any other possible
relief under the Act;

(4) A designation of a country for de-
portation under 8 U.S.C. 1253(a);

(5) A concession to the introduction
of the written statements of the re-
spondent/applicant as an exhibit to the
record or proceedings;

(6) A statement that the attorney/
representative has explained the con-
sequences of the stipulated request to
the respondent/applicant and that the
respondent/applicant enters the request
voluntarily, knowingly and intel-
ligently;

(7) A statement that the respondent/
applicant will accept a written order
for his or her deportation or exclusion
as a final disposition of the proceed-
ings; and

(8) A waiver of appeal of the written
order of deportation or exclusion.
The stipulated request and required
waivers shall be signed on behalf of the
government and by both the respond-
ent/applicant and his or her attorney
or other representative qualified under
part 292 of this chapter. The attorney
or other representative shall file a No-
tice of Appearance in accordance with
§ 3.16(b) of this part.

(c) Telephonic or video electronic media
hearing. An Immigration Judge may
conduct hearings via video electronic
media or by telephonic media in any
proceeding under 8 U.S.C. 1226, 1252, or
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1256, except that contested full evi-
dentiary hearings on the merits may be
conducted by telephonic media only
with the consent of the alien.

[60 FR 26353, May 17, 1995]

§ 3.26 In absentia hearings.

(a) In any exclusion proceeding be-
fore an Immigration Judge in which
the applicant fails to appear, the Immi-
gration Judge shall conduct an in
absentia hearing if the Immigration
Judge is satisfied that notice of the
time and place of the proceeding was
provided to the applicant on the record
at a prior hearing or by written notice
to the applicant or to the applicant’s
counsel of record on the charging docu-
ment or at the most recent address in
the Record of Proceeding.

(b) In any deportation proceeding be-
fore an Immigration Judge in which
the respondent fails to appear, the Im-
migration Judge shall order the re-
spondent deported in absentia if: (1) The
Service establishes by clear, unequivo-
cal and convincing evidence that the
respondent is deportable; and (2) the
Immigration Judge is satisfied that
written notice of the time and place of
the proceedings and written notice of
the consequences of failure to appear,
as set forth in section 242B(c) of the
Act (8 U.S.C. 1252b(c)), were provided to
the respondent in person or were pro-
vided to the respondent or the respond-
ent’s counsel of record, if any, by cer-
tified mail.

(c) Written notice to the respondent
at the most recent address contained in
the Record of Proceeding shall be con-
sidered sufficient for purposes of this
section. If the respondent fails to pro-
vide his or her address as required
under § 3.15(c), no written notice shall
be required for an Immigration Judge
to proceed with an in absentia hearing.
This subsection shall not apply in the
event that the Immigration Judge
waives the appearance of an alien
under § 3.25.

[59 FR 1899, Jan. 13, 1994]

§ 3.27 Public access to hearings.

All hearings, other than exclusion
hearings, shall be open to the public
except that:

(a) Depending upon physical facili-
ties, the Immigration Judge may place
reasonable limitations upon the num-
ber in attendance at any one time with
priority being given to the press over
the general public;

(b) For the purpose of protecting wit-
nesses, parties, or the public interest,
the Immigration Judge may limit at-
tendance or hold a closed hearing.

(c) In a proceeding before an Immi-
gration Judge pursuant to section
216(c)(4) of the Act concerning an
abused alien spouse or an abused child,
the Record of Proceeding and the hear-
ing shall be closed to the public, unless
the abused alien spouse or abused child
agrees that the hearing and the Record
of Proceeding shall be open to the pub-
lic. In the case of an abused child, the
Immigration Judge may decide if the
hearing and Record of Proceeding shall
be open.

[52 FR 2936, Jan. 29, 1987. Redesignated and
amended at 57 FR 11571, 11572, Apr. 6, 1992]

§ 3.28 Recording equipment.
The only recording equipment per-

mitted in the proceeding will be the
equipment used by the Immigration
Judge to create the official record. No
other photographic, video, electronic,
or similar recording device will be per-
mitted to record any part of the pro-
ceeding.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§ 3.29 Continuances.
The Immigration Judge may grant a

motion for continuance for good cause
shown.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]

§ 3.30 Additional charges in deporta-
tion hearings.

At any time during the proceeding,
additional or substituted charges of de-
portability and/or factual allegations
may be lodged by the Service in writ-
ing. The respondent shall be served
with a copy of these additional charges
and allegations and may be given a rea-
sonable continuance to respond there-
to.

[52 FR 2936, Jan. 29, 1987. Redesignated at 57
FR 11571, Apr. 6, 1992]
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